IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

In the matter between:

DEMOCRATIC ALLIANCE . i —Applicant
ey . 1;“_‘4: TORTORA

and Ui .a.'r‘i'(*-.r. FGoain e R L.

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA First Respondent

THE DIRECTOR-GENERAL IN THE OFFICE OF THE
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA Second Respondent

THE MINISTER OF JUSTICE AND

CORRECTIONAL SERVICES Third Respondent
THE STATE ATTORNEY Fourth Respondent
JACOB GEDLEYIHLEKISA ZUMA Fifth Respondent

NOTICE OF MOTION

TAKE NOTICE that the above-named applicant intends to make application to this
court on a date to be determined by the Registrar for an order in the following terms:

1 It is declared that the State is not liable for the legal costs incurred by the Fifth
Respondent (“Mr Zuma”) in his personal capacity in criminal prosecutions
instituted against him, in any civil litigation related or incidental thereto and for

any other associated legal costs.



2  The decision(s) taken by the President of the Republic of South Africa, the State
Attorney and/or any other public official that the State would cover the legal costs
that Mr Zuma incurred in his personal capacity in the criminal prosecution
instituted against him on or about 20 June 2005 and 28 December 2007 is

declared invalid and is reviewed and set aside.

3  MrZuma is directed to repay to the National Treasury any and all such amounts
that the State has paid towards Mr Zuma'’s personal legal costs as a result of the
decision(s) referred to in paragraph 2 above or otherwise, within three months of
the date of this order or such other reasonable period as the Court may

determine.

4  The costs are to be paid by the First to Fourth Respondents, jointly and severally,
and the Fifth Respondent, in the event that he opposes the application.

5 Further and/or alternative relief,

TAKE FURTHER NOTICE that the affidavit of JAMES SELFE will be use in support

of this application.

TAKE NOTICE FURTHER that under Rule 53(1)(a) of the Uniform Rules of Court, the
First to Fourth Respondents are called upon to show cause why the aforementioned

decision, or failure to take a decision, should not be reviewed and/or corrected and/or

set aside.

TAKE NOTICE FURTHER that under rule 53(1)(b) of the Uniform Rules of Court, the
First to Fourth Respondents are required within fifteen (15) days after receipt hereof,
to dispatch to the Registrar of this Honourable Court, the record of the proceedings
sought to be reviewed and set aside (including all plans, correspondence, reports,
memoranda, documents, evidence and other information which were before the first
respondent at the time when the decision in question were made) together with such
reasons as the First to Fourth Respondents are by law required or desirous to make

and to notify the Applicant that this has been done.



TAKE NOTICE FURTHER that within 10 (ten) days of receipt of the record from the
Registrar, the Applicant may, by delivery of a notice and accompanying affidavit,
amend, add to or vary the terms of its Notice of Motion and supplement its founding
affidavit in terms of Rule 53(4) of the Uniform Rules of Court.

TAKE NOTICE FURTHER that the Applicant has appointed MINDE SCHAPIRO &
SMITH care of KLAGSBRUN EDELSTEIN, BOSMAN & DE VRIES as its attorney of
record and the address at which they will accept service of notices and other
processes in these proceedings is 220 Lange Street, New Muckleneuk, Pretoria and

agrees that service may take place electronically at the address

TAKE NOTICE FURTHER that if any respondent intends to oppose the application, it
is required, under Rule 53(5)a):

- within 15 days after the receipt of this Notice of Motion or any amendments
thereof, to deliver notice to the applicant that it intends to oppose and in such
notice to uphold an address within 15km of the office of the Registrar at which it

will accept notice and service of all process in these proceedings; and

— within 30 (thirty) after the expiry of the time referred to in Rule 53(4), to deliver
any other affidavit it may desire in answer to the allegations made by the

applicant.

TAKE NOTICE FURTHER that if no such Notice of Intention to Oppose is given,
application will be made to this Honourable Court for an order in terms of the Notice
of Motion on or so soon thereafter as counse! may be heard.

DATED at PRETORIA on this 23rd day of MARCH 2018.
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AND TO:

MINDE, SC@\PIRO & SMITH

Per: Elzanne Jonker

ATTORNEYS FOR APPLICANT
Building number 2

Tyger Valley Office Park

Cnr Willie van Schoor & Old Oak Roads
BELLVILLE

Tel: 021 918 9000

E-mail: glzanne@imindgs.co.za

C/O KLAGSBRUN EDELSTEIN BOSMAN DE VRIES INC.
220 Lange Street

Nieuw Muckleneuk

PRETORIA

Tel: 012 452 8900

Fax: 012 452 9801

Email: gizanna@mindes.coms;
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REF: R NYAMA/VA/HM001008

THE REGISTRAR OF

THE GAUTENG DIVISION, PRETCRIA

THE PRESIDENT OF THE REPUBLIC

OF SOUTH AFRICA

THE PRESIDENCY

First Respondent
Union Buildings -
26 Edmond Street
PRETORIA

Per email: Eioberi@picsidangy.

CENTRAL REGISTRY

2018 -03- 23

PRIVATE BAG X1000
PRETORIA
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AND TO:

AND TO:

AND TO:

THE DIRECTOR-GENERAL
OFFICE OF THE PRESIDENT

OF THE REPUBLIC OF SOUTH A
Second Respondent

Union Buildings

26 Edmond Street

PRETORIA

Per email: pokukhanva@presidency.qov.za

THE MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES
Third Respondent

SALYU Building, 28th Floor, 316 Thabo Sehume Street
(c/fo Thabo Sehume and Francis Baard Streets),
PRETORIA

Per email: Ministrv/2i

THE STATE ATTORNEY
Fourth Respondent

167 Andries Street
PRETORIA

Per email: VDhulam@ustice.qov.za

STATE ATTO RNEY
RECEPTION

008-03-23 I >

. PRIVATE BAG PRIVAATSAK x91

PRETORIA 000 | (10} '
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AND TO:

JACOB GEDLEYIHLEKISA ZUMA

Fifth Respondent

Care of: Hulley and Associates

(Per email: ilichasi@hulicvine.co.zo; Keenan@hullaving cu.zz)
12 Floor, Office 09B, Sandton Square, 2 Maude Street, Sandown;
C/o MAVHUNGU MASIBIGIRI ATTORNEYS

977 Schoeman Street

Arcadia

PRETORIA

Tel: (012) 342 4872

RTCEIVED
23 MARZ0  *®
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the matter between:
DEMOCRATIC ALLIANCE

and

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

THE DIRECTOR-GENERAL IN THE OFFICE OF THE
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

THE MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES

THE STATE ATTORNEY
JACOB GEDLEYIHLEKISA ZUMA

Case no: Z ] LL 05 {/?

Applicant

First Respondent
Second Respondent

Third Respondent
Fourth Respondent
Fifth Respondent

FOUNDING AFFIDAVIT
I, the undersigned,
JAMES SELFE
state under oath as foliows;
1. | am the chairperson of the Federal Executive of the applicant, the Democratic

3
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Alliance of South Africa (“the DA™). | also represent the DA as a Member of the

National Assembly of the Parliament of the Republic of South Africa.

| am duly authorised to depose to this affidavit on behalf of the DA.

The facts contained in this affidavit are within my personal knowledge, unless the
context indicates otherwise, and are true and correct, to the best of my knowledge

and belief.

Where | make submission on the law, | do so on the advice of the DA’s legal

representatives.

INTRODUCTION

This application is directed at recovering tens of millions of rands of taxpayers'
money that the State has paid to cover the personal legal costs incurred by the
former President of the Republic of South Africa, Mr Jacob Gedleyihlekisa Zuma

(“Mr Zuma”) —

5.1.  in defending himseif against criminai charges of fraud, corruption, money-
laundering and racketeering instituted on or about 20 June 2005 and 28
December 2007 and in all civil litigation arising from and related to the

prosecution, as set out below; and

5.2.  in opposing the DA’s application to review the decision of the former Acting

N
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National Director of Public Prosecution (“acting NDPP”), Mr Mokotedi
Mpshe's decision to discontinue the prosecution against Mr Zuma (case no.

GP 19577/09, instituted on 7 April 2009) (“the review application™).

The DA seeks declaratory relief in respect of the State’s liability to cover Mr Zuma'’s
legal costs in his criminal prosecution and any litigation or matters related thereto,
as well as for the legal costs Mr Zuma incurred in opposing the DA’s review

application.

The DA also seeks to review and set aside the decision(s), taken by the State
Attorney, former President Mr Thabo Mbeki and/or any other public official, that the
State would cover the costs that Mr Zuma incurred in any of the aforesaid litigation,

conditionally or at all.

As | explain, whether any such decisions were taken, and if so by whom and the
subject and scope of the decisions, remains unclear. The DA calls on the
respondents to ciarify the position in answer and to produce evidence of any such

decisions and the record of such decisions.

The DA also seeks an order directing Mr Zuma to repay fo the National Treasury
any amounts that the State has paid towards Mr Zuma’s personal legal costs in
defending his criminal prosecution and related litigation and in the DA's review
application, within three months of the date of this order, or such other reasonable

period as the Court may determine.



10. The structure of this affidavit is as follows:
10.1. The patties;
10.2. The factual background;
10.3. The grounds for declaratory relief and review; and

10.4. Appropriate relief.
THE PARTIES

11. The applicant is the DEMOCRATIC ALLIANCE (“the DA").

11.1. The DA is a political party registered in terms of section 15 of the Electoral
Commission Act 51 of 1996, which has its head office at the Thebe Hosken

House, Mill Street, Cape Town.

14.2. The DA successfully reviewed the decision of acting NDPP {0 discontinue

the prosecution of Mr Zuma.

11.3. The DA brings this application in its own interest, as the main opposition
party in Parliament, and in the public interest, in accordance with sections

38(a) and 38(d) of the Constitution.

12. The first respondent is THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA,

cited in his official capacity Union Buildings, 26 Edmond Street, PRETORIA.

g



13.

14,

15.

16.

The second respondent is the DIRECTOR-GENERAL IN THE PRESIDENCY. The
second respondent is cited in his official capacity as accounting officer of the
Presidency, Union Buildings, 26 Edmond Street, PRETORIA. At present, the
position of the Director-General in the Presidency is occupied by Dr Cassius

Reginald Lubisi.

The Third Respondent is the MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES (“the Minister”). The Minister is cited in his official capacity, with office
at SALU Building, 28th Floor, 316 Thabo Sehume Street, c/o Thabo Sehume and
Francis Baard Streets), PRETORIA. In terms of section 1(1) of the State Attorney

Act 56 of 1957, the Office of the State Attorney is under the control of the Minister.

The Fourth Respondent is THE STATE ATTORNEY. In terms of section 1(1) of the
State Attorney Act, the Office of the State Attorney has been established in Pretoria
under the control of the Minister with address 167 Andries Street, PRETORIA. The
State Attorney is cited by virtue of the role and interest it has in the decision(s) that

the DA seeks to invalidate.

The Fifth Respondent is the former President JACOB GEDLEYIHLEKISA ZUMA.
The Fifth Respondent is served care of his attorney of Record, Michael! Hulley, from
Hulley and Associates, 12 Floor, Office 098, Sandton Square, 2 Maude Strest,
Sandown care of MAVHUNGU MASIBIGIRI ATTORNEYS, 977 Schoeman Street,

Arcadia.

('9 5
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FACTUAL BACKGROUND

The history of Mr Zuma’s litigation following his indictment for corruption

17. The prosecution of Mr Zuma has a ong history. In terms of an indictment served on

18,

19.

20.

Mr Zuma on 28 December 2007, Mr Zuma was accused of 18 serious criminal
charges including a charge for racketeering; for charges of corruption; a charge for

money laundering and 12 charges of fraud.

In response to these charges, Mr Zuma adopted a “Stalingrad” legal strategy — an
effort to fend off the prosecution by taking every conceivabte technical. and

preliminary point.

| attach marked “JS1” a table that summarises the litigation involving Mr Zuma in
his personal capacity, from 20 June 2005 (when then-National Director of Public
Prosecutions Mr Vusi Pikoli decided to lay criminal charges against Mr Zuma for
corruption) to the decision of the Supreme Court of Appeal on 13 October 2017, to
uphold the setting aside of the acting NDPP's decision to discontinue the

prosecution of Mr Zuma.,

As indicated in the table, Mr Zuma has lifigated with abandon and compelled the
NPA to litigate — at considerable State expense — to obtain necessary documents
and disclosures in the conduct of the prosecution against him. Mr Zuma's approach

resulted in the foilowing litigation:

"



e

20.1.

20.2,

Legal challenges to the lawfulness of the search warrants issued against Mr

Zuma, in the following cases:

20.1.1. Zuma and Ancther v National Director of Public Prosecutions and

Others 2006 (1) SACR 468 (D); [2006] 2 All SA 91 (D);

20.1.2. Thint (Pty) Ltd v National Director of Public Prosecutions [2008] 1 All
SA 229 (SCA) and National Director of Public Prosecutions v Zuma

and Anather[2008] 1 All SA 197 (SCA); and

20.1.3. Thint (Ply} Ltd v National Director of Public Prosecutions and Others,
Zuma and Another v National Direcfor of Public Prosecutions and

Others 2009 (1) SA 1 (CC).

Legal chalienges to a letter of request for access fo information held by the
Mauritian authorities, pursuant to search warrants issued in that jurisdiction,

in the following cases:

20.2.1. National Director of Public Prosecutions v Zuma and Others DCLD

13569/2006, 2 April 2007, heard before Levinsohn DJP (unreported);

20.2.2. Zuma and Others v National Director of Public Prosecutions {2008]

1 All SA 234 (SCA); and

20.2.3. Thint Holdings (Southem Africa) (Pty) Ltd and Another v National
Director of Public Prosecutions, Zurna v Nalional Director of Public

Prosecutions 2009 (1) SA 141 (CC).



21.

22,

23.

20.2.4. In dismissing Mr Zuma's appeal in Thint, the Constitutional Court
ordered Mr Zuma to pay the costs, inciuding the costs of the

employment of two counsel.

20.3. Legal challenges to the indictment in terms of section 179 of the Constitution

of the Republic of South Africa, in the following cases:

20.3.1. Zuma v National Director of Public Prosecutions [2009] 1 All SA 54

(N): 2009 (1) BCLR 62 (N); and

20.3.2. National Director of Public Prosscutions v Zuma 2009 (2) SA 277

(SCA).

20.3.3. In overturning the decision of the High Court in NDPP v Zuma, the
SCA reversed the order for costs in the High Court and ordered that
Mr Zuma, as the appiicant, pay the costs including those consequent

on the employment of three counsel.

On 1 April 2009, the then-acting NDPP, Mr Mokotedi Mpshe, unlawfully decided to
discontinue the prosecufion of Mr Zuma. The DA brought proceedings to review

and set aside Mr Mpshe's decision shortly thereafter, on 7 Aprit 2009.
On 6 May 2009, Mr Zuma was elected President of the country.

While serving as President of the Republic, Mr Zuma continued to litigate at State

08



expense to resist having his day in court. Mr Zuma personally opposed the DA's
application to review and set aside Mr Mpshe's decision to discontinue the

prosecution, This litigation is colloquially referred to as the "Spy Tapes case”.

24, |t took almost seven years from the launch of the DA’s review application for it to be

heard by the full Court. It was delayed by two main interlocutory applications:

24.1. The firstinterlocutory application concerned a challenge raised by the acting
NDPP and Mr Zuma that the DA did not have Jocus standji to bring the review
application. The acting NDPP and Mr Zuma also challenged the
reviewability of the decision of the acting NDPP and disputed that the acting
NDPP was compelled to furnish the record of his decision to the DA. The
decision of Ranchod J granting the orders in favour of the acting NDPFP and
Mr Zuma was reversed on appeal by the SCA in the matter of DA v Acting

National Director of Public Prosecution and Others.

24.2. In this application, the SCA again ordered the acting NDPP and Mr Zuma to

pay the legal costs.

24.3. The second interlocutory was the matter of Democratic Alliance v Acting

National Director of FPublic Prosecutions,? which came before Mathopo J in

1 Democratic Alliance and Others v Acting National Director of Public Prosecutions and Others 2012 (3)
SA 486 (SCA); [2012] 2 Alt SA 345 (SCA); 2012 (6) BCLR 613 (SCA).

2 Demacratic Alliance v Acling National Director of Public Prosecutions and Others 2016 {2} SACR 1 (GP);
[2016] 3 All SA 78 (GP); 2016 (8) BCLR 1077 {GP); Zuma v Democratic Alliange and Others [2014] ZASCA

101; [2014} 4 All SA 35 (SCA).
i E |



26.

this Court. It concerned the disclosure of the transcripts of the conversations
recorded in “the spy tapes”, which informed the acting NDPP’s decision to
discontinue the prosecution of Mr Zuma. The SCA upheld the judgment of
Mathopo J, holding that the transcript of the recordings must be disclosed,
subject fo redaction to protect any confidentiality attaching to the

representations made by Mr Zuma to the acting NDPP.

) 25. Almost seven years after the DA insfituted its review application, on 29 April 2018,
a full court of this Division, sitling as a court of first instance, reviewed and set aside

Mr Mpshe's decision to discontinue the prosecution of Mr Zuma.?

Mr Zuma and the NPA appealed the High Court's judgment to the SCA on spurious

grounds. As is recorded in the SCA judgment:

“Minutes into the argument before us counsel for both Mr Zuma and the
NPA conceded that the decision to discontinue the prosecution was flawed.
Counsel on behalf of Mr Zuma, having made the concession, with the full
realisation that the consequence would be that the prosecution of his client
would revive, gave notice that Mr Zuma had every intention in the future to
continue to use such processes as are available to him to resist
prosecution.™

27. The SCA upheld the High Court's decision and reviewed and set aside the decision

2 Democratic Alliance v Acting Nafional Director of Public Prosecutions and Others [2016] ZAGPPHC
258, 2018 (2) SACR 1 (GP); [2018] 3 All SA 78 {GP); 2016 (8) BCLR 1077 {GP)

4 Zuma v Democratic Alliance and Others; Acfing National Director of Public Prosecutions and Another v
Demaocratic Alliance and Another [20i7] 4 All SA 726 (SCA); 2018 (1) SA 200 {(SCA); 2018 (1) SACR 123
{SCA)} at para 3.

AT



28.

of the acting NDPP. The SCA also, again, ordered the NPA and Mr Zuma to pay the

legal costs of the DA.

On 16 March 2018, the National Director of Public Prosecutions announced his
decision to reinstate charges against Mr Zuma. 1t appears fram media reports that
Mr Zuma intends to continue resisting prosecution through tireless litigation. | attach

the media reports, marked “JS2°,

The alleged decision(s) to pay Mr Zuma's personal legal costs

29.

30.

-31.

Since the SCA’s decision in October 2017, the DA has heen seeking clarity from the
Presidency on the amounts paid by the State fowards Mr Zuma's personai legal
costs and the basis for any such payments. These requests were stubbornly

ignored and resisted by President Zuma.

Acting on the instructions of newly-incumbent President Cyril Ramaphosa, the State
Attorney disciosed on 13 March 2018 that the Presidency has incurred an amount
of R15 300 250.00 (Fifteen Million, Three Hundred Thousand and Two Hundred and
Fifty Rand) since 1 May 2009 “on legal costs pertaining to the National Prosecuting
Authority’s decision fo decline to prosecute former President Zuma on charges of

fraud, corruption and racketeering”.

The State Attorney qualified this statement the following day, stating:

®
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"We advise that the amount must be broken down into two separate ime
periods - before and affer the decision to withdraw the charges that was
eventually the subject cf a review application. The amount incurred in the
initial period is R7 505 949, 45 (Seven Million, Five hundred and Five
Thousand Nine Hundred and Forty-Nine Rand and Forly-Five Cents). The
process from the application to review the decision to withdraw the charges
up to the end of the decision of the Supreme Court of Appeal, the legal costs
incurred is the amount of R7 794 301, 28 (Seven Million Seven Hundred
anhd Ninely-Four Thousand Three Hundred and One Rand and Twenty Eight
Cent). The tofal for both the periods referred to hersin is an amount of R15
300 250, 73 (Fifteen Million, Three Hundred Thousand and Two Hundred
and Fifty Rand and Seventy Three Cents)”.

32. These letters are attached marked “JS$3".

33. On 13 March 2018, the media reported that the President’s spokesperson, Ms
Khusela Diko had confirmed that all expendifure the State incurred for former
President Zuma's legal costs was “in line with the provisions of the State Attorney

Act”. | attach the media articlas marked "JS4".

34. On 14 March 2018, President Ramaphosa attended a Parliamentary question and
answer sesslon. President Ramaphosa answered questions pertaining to the legal
costs incurred by the State on behailf of the former President's legal costs. President

Ramaphosa stated in his answer that:

“...the acts that former President Zuma was charged with, he was charged
with acts that arose as he was occupying a government position...it was as
a result of conduct, conduct that had to do with him occupying a government
position. In that regard, there is a practice that those who are charged for
activities, be they criminal ar otherwise, and this agreement covers that.. .for
those who are charged the Government will cover that...”

5 President Ramaphosa parliamentary question and answer session. Accessed at

hitps://www, youtube.com/watch?v=J6DwpvXio5s on 22 March 2018.
E 12
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35. On the same day, 14 March 2018, the DA addressed further correspondence to
President Ramaphosa. The DA sought answers to specific questions pertaining to
the State’s payment of Mr Zuma’s legal costs. The letter is aftached marked “JS5".
Given the relevance, | set out the questions addressed to President Ramaphosa in

full:

‘4.1 Your spokesperson, Khusela Diko, confirmed to the media on 13 March
2018 that all expenditure incurred by former President Zuma was incurred in
line with the provisions of the State Attorney Act.

4.1.1 On what provisions of the State Aftormey Act 56 of 1957 does the
Presidency rely to claim compliance with the State Attorney Act:

4.1.2 What steps were faken to ensure that the Presidency, in alfowing this
expenditure, was in lawful compliance with all relevant legistation;

4.1.3 The attorney of record of former President Zuma was not the State
Aftorney but Michael Hulley of Hulley and Assaciates, a private law firm. On
what basis is it alleged that this practice is subject to the provisions of the
State Attorney Act.

4.2 Former President Zuma was, at all relevant times, cited in his capacity as
an ordinary citizen and not in his official capacily. The costs orders granted
by the Courts in the matters Zuma v Democratic Alliance and Others: Acting
National Director of Public Prosecutions and Another v Democratic Alliance
and Another (771 /2018, 1170/2016) (2017] ZASCA 1486; [2017] 4 All SA 726
{SCA), 2018 (1) SA 200 (SCA); 2018 (1) SACR 123 (SCA) (13 October 2017)
and Democratic Alliance v Acting National Director of Public Prosecutions and
Others (19577 /2008) [2016] ZAGPPHC 255; 2016 (2} SACR 1 (GP); [2016]
3 All SA 78 (GP); 2016 (8) BCLR 1077 (GP) (29 April 2016) were also against
former President Zuma in his personal capacily. Kindly explain on what basis
he would have been entitled to expect his legal fees to be paid by the State
and/or Presidency and/or Treasury. Also, regard must be had to the
concessions made by former President Zuma and the National Prosecuting
Authority's legal counsel, in the Supreme Court of Appeal, thaf there was no
merit in the opposition to our client's Application.

4.3 Media reports furthermore reveal that your acting spokesperson, Tyrone
Seale, conveyed o the Financial Maif that the State would continue to fund
former President Zuma's legal fees based on an undertaking that was
concluded by former Presidents Zuma and Mbeki in 2006. Mention is also

® b
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made of an undertaking that former President Zuma has undertaken to refund
the state should he be found guilty.

4.3.1 Kindly confirm whether this is the position of the Presidency? If so,
kindly explain the legal basis on which such a position is held.

4.3.2 Was the Agreement concluded between former Presidents Mbeki and
Zuma in writing? If so, we are entitled and require a copy thereof.

4.3.3 If not concluded in writing, what was the exact terms of the agreement.
Full details are requested.

4.3.4 Was the so-called undertaking to repay the legal fees, if convicted, in
writing? If so, we require copies thereof. If not, we require full details of the
undertaking.

4.4 Kindly indicate whether there is a current obligation that former President
Zuma's legal fess shall continue to be paid by the Presidency / Stafe /
Treasury.

4.5 Insofar as there exists a current obligation on the State to continue to fund
the legal costs of former President Zuma in the above matter or in any other
matter, kindly indicate what oversight is exercised by your office and/or the
Government and/or Treasury over such expenditure, ™

36. On 22 March 2018, the State Attorney responded to the DA's letter of 14 March,
after consulting with the Department of Justice and the President. The response is
attached marked “JS6°. The State Attorney (per Mr V. Dhulam of the Johannesburg

Office) advised that —

“The decision to provide fo Mr Zuma legal representation at state expense
was taken in accordance with section 3(1) of the State Altorneys Act 56 of
1957. This decision was faken by the Presidency in 2006. After regeiving the
request for legal representation the Presidency sought advice from the
Minister of Justice and the State Aftormey. The decision was based on advice
from the Chief State Law Advisor (M Daniels}, the Director-General in the
Department of Jusfice (Adv Simelane), the Minister of Justice (Minister
Mabandla) and the State Atforney (Ms Mosidi)” (paras 2.1 — 2.4 of the letter);

£ | have corrected the numbering of paragraphs 4.4 and 4.5 in the letter.

®) b
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“The Presidency was also advised that the circumstances of this particufar
request warranted the appointment of a privale atforney on the basis that
there may exist a conflict of interest where the state attorney to be engaged
in providing legal representation or a perception of a confiict of interest” (para
2.5);

“The decision was subject to the undertaking by former President Zuma to
refund the legal costs incurred by the Stafe in the event that his defence is
unsuccessful. We have been unable fo locate a written agreement befween
the Presidency and Mr Zuma in this respect. However, we have been
provided with an undertaking dated 22 August 2006 signed by Mr Zuma and
... a second undertaking was made on 26 September 2008 (paras 2.6 and

2.7);

“The Presidency, at the time, was advised that the basis for the application of
section 3 of the State Attorney Act was that the charges concerned
government; that they relate to Mr Zuma's activities while he held political
office as an MEC in KZN and later was required to answer questions as
Deputy President; and that the matter is of public import” (para 2.8);

“Due fo the fact that the Presidents who came after the undertaking was
signed are the successor in title in the President's office, they assume the
obligation created in the undertaking. The office of the Presidency is therefore
bound by that decision and must conlinue paying for Mr Zuma's legal fees on
the basis that it undertook to de so until such time as the decision is reviewed
and set aside by a court” {para 2.9).

“The PFMA and the Treasury Regulations require the accounting officer in
the Presidency (as a Depariment) to ensure that there is sufficient funding for
expenditure that it undertakes to cover. This necessarily means that there
must be a budget provided for Mr Zuma's legal fees. In order to continue
fuffilling its obligations under the PFMA and the Treasury Regulations, the
accounting officer in the Presidency will request Mr Zuma's legal
representatives to provide estimates of how much they will require in order to
render their services to Mr Zuma in the criminal trial. In turn, the office of the
Presidency wilf seek to ensure that such estimated costs are reasonable and

budgeted for’ (para 2.10Q).

37. The State Aitorney attached the two undertakings signed by Mr Zuma, dated 22
August 2006 and 26 September 2008. These undertakings are included as

annexure “JS7”. | note that both undertakings pertain only to “the criminal case” in

5

which Mr Zuma is the accused.
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38. On 22 March 2018, the Office of the Presidency also issued a written response to
the question pased by Mr Julius Malema of the Economic Freedom Fighters (“EFF”)
in the National Assembly. Mr Malema sought clarity on the legal provision relied on
to fund former President Jacob Zuma's personal legal costs. President

Ramaphosa's response, attached marked “JS8", reads:

‘I was informed that the State Afforney, at the time of considering the
request made by President Zuma for legal representation at State expense,
considered section 3(3) of the State Attorney Act, 1957 (as amended) fo
give her discretion where the State was not parly to a matter but interested
or concemed in if, or it was in the public interest to provide such
representation to a government official.

The acts on the basis of which it is alleged that the former President
committed criminal offences look place during his tenure as a govemment
official both at provincial and later al nationaf level.

In addition, the Department of Justice considered section 12.2.2 of the then
applicable Treasury Regulations, issued in terms of the Public Finance
Management Act, 1999, read with section 3(1) of the State Aftomey Act, as
providing for an obligation to refund the state if any loss was found to be
incurred when an official was acling outside the course and scope of his
employment.

For this reason, the State Aftorney decided that it was appropriate to grant
the request of the former Prasident, subject to the condition that he make
an undertaking (which he did) fo refund monies thus spent should it be
found that he acted in his personal capacify and own interest in the
commission of the alleged offences.”

39. From the above, the following remains unclear:

39.1. What specific legal costs, and in which litigation, were covered by the
R15 300 250,73 that the State has admittedly paid towards Mr Zuma's
personal legal bills. It is not clear whether this amount pertains only to the

legal costs that Mr Zuma incurred in opposing the DA’s review application,

9

16



T T L T rUnunT v S —

39.2,

39.3.

39.4.

39.5.

39.6.

or whether it includes legal costs incurred prior thereto, in Mr Zuma’s criminal

trial or related civil litigation;

The total amount paid by the State towards Mr Zuma's personal legal costs,

since he was indicted for fraud, corruption, money-laundering and
racketeering — in the criminal prosecution, in all related civil litigation and in

the DA’s review application;

Whether the decision{s) that the State incur Mr Zuma’s personal costs was
or were taken by former President Thabo Mbeki or a functionary in the Office
of the Presidency (as the State Attorney alleges in the letter of 14 March) or
by the State Attorney (as President Ramaphosa alleges in the written

response to the EFF’s parliamentary question) or both;

Whether the decision(s) was or were taken under section 3{1} or 3(3) of the

State Altorney Act;

The scope of the subject of the decision(s) taken — specificailly, whether the
decision{s) was or were that the State would cover the legal costs of Mr
Zuma's defence in the criminal prosecution only (as appears to be the case
from the undertakings signed by Mr Zuma), or whether the State would also
cover the personal legal costs incurred by Mr Zuma in any and all related

civil litigation; and

Whether any decision was taken to cover the personal legal costs Mr Zuma

incurred in opposing the DA’s review application, including Mr Zuma’s

o



subsequent applications for leave to appeal and appeal to the Supreme

Court of Appeal in that matter.

THE GROUNDS FOR THE DECLARATORY ORDER AND REVIEW

40,

41,

42,

43.

The State Attorney and the President have invoked sections 3(1) and 3(3) of the
State Attorney Act to justify the alleged decision/s that Mr Zuma’s personal legal

costs would be paid for by the State.

| deny that either of these provisions authorises the State Attorney or the President,
or any other public official for that matter, to decide to impose on the State the

obligation to pay for Mr Zuma's personal legal costs, conditionally or otherwise.

{ am advised that the inferpretation of section 3 of the State Attorney Act is a legal
question and will be addressed in argument. | wish to make some praliminary

observations, however.

Section 3 of the State Attorney Act describes the functions of the State Attormey’s
office. Section 3(1) provides:

"The functions of the office of the State Attorney and of its branches shall
be the performance in any court or in any pait of the Republic of such work
on behalf of the Government of the Republic as is by law, practice or custom
performed by attorneys, notaries and conveyancers or by parliamentary
agents: Provided that the functions in regard to his dufies as parfiamentary
agent shall be subject to the Standing Rules of the respeclive Houses of
Parliament.” (My emphasis.)

44, This provision is clear on its terms: the function of the State Attorney’s office is to

8
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45,

46.

47,

perform work on behalf of the Government. While this function may exiend to
providing legal services to public officials in their official capacity, it does not permit
the State Attorney to provide legal services to public officials who sue or are being

sued or prosecuted in their private capacity.

Section 3(3) provides:

“Unless the Minister of Justice otherwise directs, there may also be
performed at the State Altorney's office or at any of its branches like
functions in or in connection with any matter in which the Gavemment or
such an administration as aforesaid, though not a parly, is interested or
concerned in, or in connection with any matter where, in the opinion of the
State Attorney or of any person acting under his authority, it is in the public
interest that such functions be performed at the said office or at one of ils
branches.”

This subsection permits the State Attorney to perform functions “in or in connection
with any malter in which Government ..., though not a parly, is interested or
concerned in”, or “in connection with any matter where, in the opinion of the State
Attorney or of any person acting under his authority, it is in the public interest that
such functions be performed at the said office or at one of its branches”. This
provision extends the range of matters in which the State Attorney may itself assume

functions.

Neither section 3(1) nor section 3(3) authorises the State Attorney, or any other
person, to assume responsibility on behalf of the State for the costs incurred by any
other private attomey (or the counsei and experts instructed by such private

attorney).

19
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48.

49,

50.

51.

52.

Further, any reliance on section 3(3) would have to demonstrate that the
performance of functions by the State Attorney in matters where the Government is

not a party is justified by —
48.1. the Government's interest or concern in the matier; or

48.2. the public interest that the State Attorney assume the functions.

Neither of these requirements are met in the case of Mr Zuma's defence against
criminal prosecution and the catalogue of civil litigation that has ensued in relation

thereto.

The Government can have no legitimate interest or concern in the conduct of a
defence against criminal charges, particularly where the alleged crimes concern the
abuse of public office, The public interest demands that such charges are
prosectied and met to ensure public accountability, the promotion of good

governance, and the protection of the rule of law.

| note that the State Attorney itself considers it impermissible to fund the defence of
criminal charges, where public officials are charged with committing acts that cannot
be aligned with "the course and scope of their employment®. | attach marked "JS9",
a refusal by the State Atiorney to provide legal representation at state expense to

accused police officers on this basis.

The litigation that Mr Zuma has conducted following his indiciment has been

¥y 4



53.

54.

55.

calculated to and has in fact served to, obstruct and delay the adminisiration of
justice. Mr Zuma has abused the courts to avoid public accountability, in defiance
of the public interest. Mr Zuma'’s abuse of the legal process is demonstrated by the
fact that, at the very least, four costs orders have been made against him in this

litigation.

Likewise, there is no "Government interest” or public interest in Mr Zuma's personal
opposition to the DA’'s application to review the Acting NDPP's decision to
discontinue the prosecution. The relevant State authorities were represented in
those proceedings — by the National Director of Public Prosecutions and the National

Prosecuting Authority’s Directorate of Special Operations.

| am advised and submit that there is, accordingly, no lawful basis for the decision/s
(whether taken by the President or the State Attorney or some other public official)
that the State pay for Mr Zuma's personal legal costs in the criminal prosecution and

related civil litigation or in the DA’s review application.

The decision/s is accordingly reviewable and falls to be set aside under the
Promotion of Administrative Justice Act 3 of 2000 and/or the principle of legality on

the grounds that —
55.1. the decision/s was not authorised and is ultra vires;, and

55.2. the decision/s was materially influenced by an error of law — i.e., the belief

that the decision was authorised by the State Attorney Act and the Public

o b



56.

57.

58.

Finance Maragement Act 1 of 1999 (“PFMA") and Treasury Regulations.

Secondly, the decision/s is raviewable for contravening the Public Finance
Management Act 1 of 1999, This Act obliges the accounting officer of every national
Department (including the Department of Justice and Correctional Services that is
responsible for the Office of the State Attorney and the Office of the Presidency} to,
inter alia, “prevent unauthorised, imegular and fruitless and wasteful expenditure and
losses resulting from criminal conduct” and “enforce compliance with any prescribed
conditions if the department, trading entity or constitutional institution gives financial
assistance to any entily or person” (secticns 38(1)(c)(ii} and 38(1){k)). it also
stipulates that the accounting officer “may not commit a depariment to any liability
for which money has not been appropriated” (section 38(2)). It appears that all of

these provisions were breached in the taking of the decision(s).

Third, the decision(s) is or are reviewable for being materially influenced by
irrelevant considerations — specifically, the undertaking by Mr Zuma to repay the
costs in the event of successful prosecution; that the criminal charges concern *Mr
Zuma's activities while he held poiitical office as an MEC in KZN”; that Mr Zuma
“was required io answer questions on the criminal charges while sitting as Deputy
President”; and that “the matter is of public import”. None of these considerations
meet the requirements of section 3 of the State Attorney Act {even if the Act did

apply) and can justify the decision{s).

Fourth, the decision(s} is or are reviewable for being irrational and/or unreasonable,

% G
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in particular, for lacking a rational connection to the purpose of the alleged

empowering provision and information before the decision-maker.

59, The DA reserves its right to supplement the grounds of review on receipt of a full
and proper explanation of the decision, or decisions, taken and on perusal of the

rule 53 record.

APPROPRIATE RELIEF

60. in addition to reviewing and setting aside the decision(s) taken, the DA seeks the

following further relief:

61. A declaratory order in respect of the State’s liability to cover Mr Zuma’s legat costs
in his criminal prosecution and any litigation related thereto, as well as the legal

costs that Mr Zuma incurred in opposing the DA’s review application.

62. The declaratory order is required given that Mr Zuma has already intimated that he

intends to litigate further in an effort to avoid prosecution.

63. Further, it appears that President Ramaphosa considers himself bound to the
decision{s) taken under a previous administration and the undertakings given by Mr
Zuma, including in respect of future litigation by Mr Zuma. 1 refer in particular to
paragraphs 2.9 and 2.10 of the State Attorney’s letter to the DA of 14 March 2018

(quoted above).
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64.

65.

66.

The DA also seeks an order directing Mr Zuma to repay to the National Treasury
any amounts that the State has paid towards Mr Zuma's legal costs in defending his
criminal prosecution and related litigation and in the DA’s review application, within
three manths of the date of this order, or such other reasonabie period as the Gourt

may determine.

An order of repayment is the only just and equitable order in the circumstances. It
is necessary to give effect to the principle that no one is entitled to benefit from an
unlawful decision, and to restore fo the fiscus ill-gotten and abused public funds. Mr
Zuma has exploited the unlawful decision to obstruct the administration of justice
and to avoid public accountability — first as an MEC, then as Deputy President and
as President. This flagrant abuse of his position and the public purse must be

corrected.

In the circumstances, | pray for the relief in the Notice of Motion.

baeeewmsSa ol

JAMES SELFE

THUS SWORN TO AND SIGNED before me at BELLVILLE on this the 23" day of

MARCH 2018 by the deponent who acknowledges that he/she knows and understands

the contents of this affidavit and he/she has no objection to taking the prescribed oath

and that he/she considers the oath as binding on his/her conscience.

24
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Zuma's lawyer says bid to overturn Abrahams decision is 'likely’ Page 1 of 2
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Zuma's lawyer says bid to overturn Abrahams decision
is 'likely'

17 March 2018 - 16:27 By Timeslive

Jacob Zuma. File photo.
Image: SIMPHIWE NKWALY/ Sunday Times

Former president Jacob Zuma is likely to chellenge the decision to reinstate criminal charges against him, his lawyer
said on Saturday.

Michasl Hulley issued a brief statement saying a decision would be made only “after eareful consideration and
consultation with Mr Zuma™.

His statement said: “We are giving consideration to the one-page and somewhat terse response received from the
National Director of Public Prosecutions wherein he has advised that the representations made on behalf of Mr Jacob
Zuma are unsuccessful.

“The rationale for this decision is not clearly apparent from the communicafion, nor is the basis for the refusal,

“In the circumstances, the likely course of action would be to take the decision of the NDPP on review.”

Exactly 24 hours earlier, NDPP Shaun Abrahams said Zuma would go on trial for the 2009 siring of charges that had
been brought against him.

] am of the view that there are reasonable prospects of a successful prosecution of Zuma in the charges listed in the
indictment,” Abrahams told & news corference.

Zuma faces 16 charges, involving 783 incidents, of racketeering, corruption, money laundering and fraud.
The National Prosecuting Authority in KwaZulu-Matal will facilitete the trial.

The charges relate to a multi-billion rand government arms deal in the late 1990s. Zuma — then deputy president —

was linked to the deal through Schabir Shaik, his former financial adviser who was jailed for corruption. : 5 @

https://www.timeslive.co.za/politics/2018-03-17-zumas-lawyer-says-bid-... 2018/03/23
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Zuma's lawyer says bid to overturn Abtahams decision is 'likely' Page 2 of 2

Shaik's conviction almost torpedoed Zuma's bid for president but the charges against him were dropped on a
technicality in 2009,

The High Court reinstated the charges in 2016 and the Supreme Court upheld that decision last year, rejecting an
appeal by Zuma and describing the NPA’s initial decision to set aside the charges as “irrational”,

Shaik was found guilty of fraud in 2005 and senienced to 15 years, while Zuma walked away unscathed.

Shaik was released on medical parole in March 2009, after serving just over two years of his 15-year sentence. He
was convicted on two counts of corruption and one of fraud, relating to his facilitation of a bribe, allegedly by French
arms company Thint, to Zuma.
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ZUMA CONSIDERS CHALLENGING DECISION TO PROSECUTE HIM
Farmer pmld:nt]acuh Zuma's lawyers say they are considering challengirig the Natlonal Presecuting Autharity's decision ta prosecute him. -
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JOHANNESBURG - Former president Jacob Zuma {hittp://ewn.co.zafTopic/)acob-Zuma) could challenge a decision by the Natlonal Prosecuting Authority to
reinstate ctiminal charges agaihst him.
Hls Jawyer, Michael Hulley is reportedly considering taking the decision on reuiew.

NPA head, Shaun Abrahams, announced on Friday (httpi//ewn.co.zal2018/03/16/abrahams-says-npa-to-pursie-charges-against-auma) that Zuwma will face
16 charges of fraud, corruption, money laundering and racketeering related to 783 payments from his former advisor Shablr Shalk.

Abrahams says ha notlffad the former president earller on Friday of his decislon,

He explained that Zuma's raprasentations were unsuccessful,

“Mr Zuma's represantation, broadly speaking, largely relates to allegations of a prosecution characterised by prosecutorfal manipulation, Impropriety, falr
trlal abuses, prosecutorlal misconduct, dellberate keaking of informaticn to the medls and irrational dacisions made by various national directors andrar

acting national directors of public prosecukion.”

Abrahams said Zuma disputes all the allegations against him, and that he lacked the requisite Intent ta comenit the crimes,

# You only need a R3000 depaslt for great returns

g\ﬁl? ads.carn/c nJF1 %
D1 IBUV zSTI.KS‘IhGVRu eyl IdOrUIBm'anfOBz1 nNI. GLGI#RqEﬂEEMI
bwoa IUmaBist-&mTFyhO ﬁkﬂ
1{ ms laEQ l-usovors ugg(w_Nuhm -ﬂdatIOrlADtEthdlsdumm-
oﬂ:ungﬁm BS6DMH2TPEI] lBez eDOFrtSzIBS1hKWI W!ccgl‘su
* nﬂ__l q0QcPel Eqmcssomwmh_ |Paby MZ\rhl'ZLENh
sss:_mzmnz:n SfScul2fPiOritTalA/iN
Become ar onlfine trader and gain proflts. Joln our team of successful traders from around the
world,

} E o= i
f7ads.chargeads.comy/clic ™" {http:ifads.chargeads. uumldkkms Fick
&uj" BIPS TR AR . aﬁm%?? " A OEGURURaECYEE 4
jﬂ pa02njglucvraBist- “;Nng Blst-Sm 5m nh:iq

5m CxIWImEe! -mkBIhdeYPXG- 1]3& l IGL%XW Nuhjulk22fRner0| k?ldRﬂOﬂADtEl’quleUMOf—

SMQVDpS!uyq)M_Nuhl dbmngS! W3atwie cﬁ FCFIamUY
- rl ZtstleJhsAxl anQ:PeIGEq SowNumCZz._UIPBb,ICB’WoD] 7M2vhr2LENh
kD) CstE'IB.SGDmHerIIII DO z1 ,.' Ak Mmmmmw IKNanFDkGM Gy h
By i % mZBRIBIG BVYXKjC\MRDawP

DldOrUtiﬂmrl‘OBﬂnNL u3l4RqEYEETH
TOGGmFS o

i %ﬁ“%mm i BN
e " emgﬁ‘uz el 14RO dl9 MOII‘-fEmUY

M51 e SSDmHZ’I'PII 1951 lokVrijkvBkpbo1 WICwD)
BaAhnD:Ztstn ubsp.xi 3q0QcPeKlEqMC950wIVumth_ﬂIPBbjCBWnQIdﬁ‘lMﬁvhrZLENh

sSsunZIQnZ: sdulszJOr

Nzd4eBvHZTolUlB3Ah %
s59t_MZIQNZcR dulZfP]O ajAsli)

TOPYRIGHT 2015 ALL RIGHTS RESERVED | TERMS & CONDITIONS {/TERMSANDCONDITIDNS) | PRIVACY (HTTPH/PRIMEDIABROADCASTING. COZA/PAGE/PRIVALY-NOT)
| PASA [HTTP://PRIMEDIABROADTASTIN G!cu.znmsap AlA] ! CEN

hitp://ewn.co.za/2018/03/17/zuma-considers-challenging-decision-to-prosecute-him 2018/03/23



Zuma has rights, says lawyer fighting to stave off prosecution Page 1 of 2

BRAND ‘% “Selacted SHO P NOWL
'% FESTIVAL 50 48 Homeware liems i

== 4G ¢ G +UED ¢ AT T VALID 19 - 25 MAR
Tad €3 ppe

Politics

Zuma has rights, says lawyer fighting to stave off
prosecution

16 March 2018 - 18:19 By Philani Nombhemhe

Jacob Zuma. File photo.
Image: Thuli Diamini

A lawyer representing an NGO fighting for former president Jacob Zuma’s freedom has vowed to take the fight to the
bitter end.

South African Natives Forum’s lawyer, Lucky Thekisho, told the Sunday Times shortly afler the prosecution’s
announcement that charges against Zuma would be reinstated: “That men [Znma] has rights like any other person on
this earth, the constitution protects him as a person.”

Thekisho said the NGO launched an application to stop Zuma’s prosecution in the High Court in Cape Town last
month.

He said a number of respondents including the prosecution, the Speaker of parliament, the Presidency, the justice
minister and Zuma are cited in the litigation,

“We have to cite him {Zuma]), he has an interest [in the matter}; We want a stay of prosecution,” said Thekisho.

“We are people of social justice. Anyone one would have ensured that his or her constitutional rights are not
violated.”

He said the prosecution had indicated to the NGO that it intended to defend the lawsuit and should provide an

“interim affidavit” within 15 days.

https://www timeslive.co.za/politics/201 8-03-16-zuma-has-rights-says-la... 2018/03/23

Thekisho said the NGO would appoint a spokesperson to deal with the lawsuit next week.
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4" FLOOR/ 4™ VLOER DOCEX 156 8000
LIBERTY LIFE CENTRE / SENTRUM
22 LONG STREET / LANGSTRAAT 22 [ (021)441-6200
CAPE TOWN / KAAPSTAD / KAPA
8001 (]  (021) 421-9364
My Ref./My Varw./ |salathiso Your Ret/ U Varw./ Isalafhiso Sakno:
sam: 2555/17/P12 - DEM16/0497/E JONKERAs
13 March 2018

ATTORNEYS MINDES SCHAPIRO & SMITH
Attention: Ms E Jonker

Email: elzanne@mindes.co.za

Dear Madam

RE: DEMOCRATIC ALLIANCE / PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA & OTHERS - WESTERN CAPE HIGH COURT CASE NO. 20462/17

Further to your letier dated 17 January 2018.

1. Thank you for affording us an extension of time to aliow the current President to
consider the matter and for us to take instructions to meaningfully respond to your
above letter.

2. We are instructed fo infoom you that since 1 May 2009 an amount of
R15 300 250.00 (Fifteen Million, Three Hundred Thousand and Two Hundred and

avd
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Fifty Rand) was incurred by the Presidency on legal costs pertaining to the
National Prosecuting Authority’s decision to decline to prosecuta former President
Zuma on charges of fraud; corruption and rackateering.

3. Our further instructions are that the Presidency will convey the ahove information
to the National Assembly.

4, Inlight of the aforesaid the offer contained in your above correspondence is hereby

accepted, consequently the matter has become settled and we now await your
client's notice of withdrawal of its application.

Yours faithfuily
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Pie Staatsprokureur CAPE TOWN

iGgweta likaRhulumente m:smn

4™ FLOOR / 4* VLOER DOCEX 156 8000

LIBERTY LIFE CENTRE / SENTRUM

22 LONG STREET/ LANGSTRAAT 22 M (021)441-6200

CAPE TOWN / KAAPSTAD / KAPA

£001 &2 (021) 4219384
My RefMy Verw./ Isalathiso YOUr Ral/ U VeIw/ [Salahiss sakmo:
sam: 2555/17/P12 DEM16/0487/E JONKER/ks

14 March 2018

ATTORNEYS MINDES SCHAPIRO & SMITH
Atiention: Nis E Jonker

Email: elzanne@mindes.co.za
Fax; 021 918-9070

Dear Madam

RE: DEMOCRATIC ALLIANCE / PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA & OTHERS - WESTERN CAPE HIGH COURT CASE NO. 20462/17

We refer to our letter of the 13" March 2018 in which we provided the total amount
which was incurred by the Presidency with regards to legal costs pertaining to the
National Prosecuting Authority's decision to deciine to prosecute former President

Zuma.

We have been instructed by our client to clarify the breakdown of the amount of
R15 300 250, 00 (Fifteen Million, Three Hundred Thousand and Two Hundred and Fifty

Y
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Rand). We advise that the amount must be broken down into two separate time periods
- before and after the decision to withdraw the charges that was eventually the subject
of a review application. The amount incurred in the initial period is R7 505 949, 45
(Seven Million, Five hundred and Five Thousand Nine Hundred and Forty Nine Rand
and Forty Five Cents). The process from the application to review the decision to
withdraw the charges up to the end of the decision of the Supreme Court of Appeal, the
legal costs incurred is the amount of R7 794 301, 28 ( Seven Million Seven Hundred
and Ninety Four Thousand Three Hundred and One Rand and Twenty Eight Cent). The
total for both the periods referred to herein is an amount of R15 300 250, 73 (Fifteen
Million, Three Hundred Thousand and Two Hundred and Fifty Rand and Seventy Three

Cents).

We hope that the breakdown will assist in the explanation of the amounts involved.

Yours faithfully
RNEY

er: L Manuel
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Capa Town - President Cyrl Remaphosa has no
reason fo bellave that thers Is a basia lo seek the
recovery of the R16.3m spant by his predecassor
Jacob Zuma on legal fees for his nine-year “spy
tapes” challengs, his spokesparson sald on
Tuesday.

"All expendilure incurred by former prealdent
Zuma was incurred in Hne with the provisfona of
the Stale Aftorney Act,” Ramaphosa's
spokeaperecn Khusela Diko told News24,

*Thare is na basis at this point for the president to
belisva that thls money should be personally f
recovared aa it was inline with the Act." Jacob Zuma and Cyril Ramephosa. (Fils, AFP)
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She confirmed the figures provided fo the DAin a
Istter from the state attomey on Tuesday, saying it
was lhe same provided to the Presidancy based
on an enquiry by its cffice.
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MINDE SCHAPIRO & SMITH

Docax 1| Tygerberg

PO Box 4040 | Tyger valley |} 7534 | Soulh Afica
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T: 021 9185000 | 021 918 9020 (Direct Line} | K 021 918 9070 {Genaral) | 0884131041 (Direct Fax)

E skanne@mindes.coza |www.mindes.coad
Our Ref: DEM] 6/0063/ELZANNE JONKER/Xs | Your Rel: | Date: 14 March 2018

THE PRESIDENT OF SOUTH AFRICA

PER EMAIL: @presidency.gov.za
URGENT
Dear President Ramaphosa,
L 1 J G ZUMA - O 19577/09: NORTH GAUTENG HIGH CO
1. We represent the Democratic Alliance [our client).

2, As you are aware, our cllent was the applicant In the aforesald lifigation that has taken
place since May 2009.

3, On 13 March 2018, the State Attomey, on instructions from yourself, confirned that “an
armount of R15 300 250,00 (Fiffeen Milion, Three Hundred Thousand and Two hundred
and Fiffy Rand)] was incured by the Presidency on legal costs pertaining to the National
Prosecuting Authoiily's declsion to decline to prosecule former President Zuma on
charges of fraud, corupfion and racketeering.”

4, Our instructions are fo request the following information from the office of the Presidency
and you as Head of that office:

4.1  Your spokespersan, Khusela Diko, confimed to the media on 13 March 2018 that
all expenditure incurred by former President Zuma was Incured In line with the
provisions of the State Attomey Act.

41.1  Onwhat provisions of the State Attorney Act 56 of 1957 does the Presidency
rely to claim compliance with the Act.

412 What sleps were taken o ensure that the Presidency, In allowing this
expenditure, was in lawful compliance with dil relevant legisiation.

4,13 The aftorney of record of former President Zuma was not the State Attomey

inds Schopho & Smith ncomporalad | Aflormeys Motarlee & Convayancess since 1926 | Reghlralion number 2010/025182721

Direclors: Louls Meyer B Juris LLB | Helniich Crous BA LLB § Roscie Sl 8 Comm L8 |
Bzanne Jonker BA LLB | *Jornethon Rubin 8 Comm LLB LLM | Vanesen Recldy [18
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BALLS
Asgoclulas: Joime Liford 8A LLB | Andre van Breda B Comm LL8 | Jhané Bexyidenhoul LLB
Comuflanls; Gerhard von Reenen | Marlonne Ofivier & Comm LLB LLM | Marals Hoon BA LLB | Rolé Beaby BA LLB

Vai regittration number; 4580257428 | *Al Greenccres, Porl Eizabelh




MINDE SCHAPIRO & SMITH

but Michael Hulley of Bulley and Associates, a private law firm. On what
basks is it alleged that this practice s subject to the provisions of the Siate
Aftorney Act.

42  Former President Zuma was, at dll relevant times, cited in his capacity as an
ordinary citizen and not in his official capacity. The cosls orders granted by the
Courls in the matters Zuma v Democratic Aliance and Others; Acting Natlonal
Direcior of Public Prosecutions and Ancther v Damocretic Aiance and Another
{771/2014, 1170/2016) [2017] ZASCA 1446; [2017] 4 All SA 726 (SCA); 2018 (1} SA 200
{SCA); 2018 {1} SACR 123 (SCA) (13 Oclober 2017) and Democratic Allince v
Acling National Director of Public Prosecufions and Others (19577/2009) [2016)
ZAGPPHC 255; 2016 (2} SACR 1 (GP); [2014] 3 All SA 78 {GPJ; 2014 (8) BCLR 1077
(GP) (29 Aprl 2014) were also against former President Zuma In his personal
capacity, Kindly explain on what basis he would have been eniftied fo expect his
legal fees to be paid by the State and/or Presidency and/or Tradsury. Also, regard
must be had fo the concessions made by former President Zuma and the National
Prosacuting Authority's legal counsel, in the Supreme Court of Appeal, that there
wats ho metft in the opposition te our dient's Application. '

43 Medla reporis furthermore revedl that your acting spokesperson, Tyrone Seadle,
conveyed to the Financial Mail that the State would conlinue to fund former
President Zuma's legal fees based on an undertaking that was concluded by
former Presidents Zuma ond Mbekl in 2004. Mention is alsc made of an
undertaking thal former President Zuma has undertaken 1o refund the state should
he be found guiliy.

43.1 Kindly confim whether this Is the position of the Presidency? If so, kindly
explain the legal basis on which such a position is held.

432 Was the Agreement concluded belween former Presidents Mbeld and
Zuma in wrifing? If so, we are enfitled and require a copy thereof.

43.3 if not concluded in wiiting, what was the exact terms of the agreement. Full
details are requested.

43.4 Was the so-called underiaking to repay the legal fees, ¥ convicled, in
wiiting? If so, we require coples thereof. If not, we require full details of the
undertaking.

43 Kindly indicale whether there is a cument obligation that former President Zuma's
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MINDE SCHAPIRO & SMITH

legal fees shall continue fo be paid by the Presidency / State / Treasury,

44  Insofar as there exists a cument obligation on the State to continue to fund the
legal cosis of former President Zuma in the above matter or In any other maiter,
Kindly indicate what oversight is exerclsed by your office and/or the Government
and/or Treasury over such expenditure.

Since this matler Is of the utmost public importance, we require your response o the
aforesaid by no later than Thursday, 22 March 2018, failing which our client has instructed
Us fo institute legal proceedings on an wgent basis sesking the appropriate relief, and
declaratory orders conceming the lawfulness of the Presidency's conduct in relation to
the legal faes paid.

We frust we can rely on your cooperation herein.
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"OFFIGE OF THE STATE ATTORNEY: JOHANNESBURG

Private Bag X9, JOHANNESBURG, 2000
10™ Floor, North State Building, 85 Market Street (enr Kruis), JOHANNESBURG, 2004

Doocex 686, Johannsebury
Tel (011) 330 7600 / 7821 (direct)

Cell : 082 926 0708
Fax {011) 333 0348 /084 812 4106

My rof ; weihulam Yourrel: DEMYG/008X/E JONKER
Eng V Dhylam (Mr)

Fmall :  VDhulsm@|ueticegovae

Date: 22 March 2018

MINDES SCHAPIRO & SMITH ATTORNEYS

P.0. BOX 4040
TYGER VALLEY

7536

E-MAIL: glzanne@mindes . co.za
Dear Sirs

RK:; AL FEES: NO 19577/08; NORTH GAUTENG

1. We acknowledge receipt of your letter dated 14 March 2018 addressed to the
President, in which you request a response to questions related to the above
subject matter by 22 March 2018.

2. After conaultation betwaen the Presidency and Department of Justice, we heraby
provide a response to your questions:

{Alwaye quote my reference number)
STATE ATTORMEY: K G Lekahe (R Fros, LLB, LLM) DEPUTY §TATE ATTORNEYS: AGPWTLMM LLad) T iy (B Proc): T W
]

T
Sokeatl {6 lurls, LLEY: Z N & O Nelayls! (B Proc): Y Dhuiam (7 Proc, LM} SENIOR ASSISTANT GTA ATTORNEYS; B Du L
pmucamm.usmnmmmmua);nummmm;walm;amm. VB8 L Aap
Pm):NGm(BPme};SJMWﬂ{BMJZSM(BPNGELLB)(BM:LFIIhh(BPmLLM):VMdhmtBIUMM
ASSIGTANT STATE ATTORNEYS; ; T Higa (B Proc): N T Hongo (BA Economiga snd Acoourting, LLB; 5
b Lo {B Prock; Be) Mafiou (2 luds, LLBY, H T Nocbend (B urls, LLB; 8 P N Mizane i AM Sethumyn
{LLBY; G T atthaticia (B Proc, LLE)L £ Kekota {LLB % 8 Nyawo (B kurisl{li.8); R R Nemakonds (LLB, LMy D
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2.1. The decision to provide to Mr Zuma legal representstion at state expanse was
taken in accordance with section 3(1) of the State Attorneys Act 58 of 1957.

2.2. This decision was taken by the Presidency in 2006. After receiving the request
for legal representation the Presidency sought advice from the Minister of
Justice and the State Attomey,

2.3. The decigion was based on advice from the Chisf State Law Advisor (Mr
Damels), the Diractor-General in the Department of Justice (Adv Simelane),
the Minister of Justice (Minister Mabandla) and the Stale Attorney (Ms Mosidi).

2.4, All the officials referred to in para 4 above recommended the provision of lagal
representation at state expense under section 3 of the State Aftorney Act.

25.The Presidency at the time was further advised thet there may be
circumstances In which a private attorney may be engaged in order to provide
lagal representation to a govemment official or department. The Presidency
was aiso advised that the circumstancas ‘of tiis particular request warranted
the appointment of a private attomey on the basls that thers may exist a
confilet of interest were the state attomey to be engaged in providing legal
representation or a perception of a confiict of inferest,

2.6. The decision was subject to the underiaking by former President Zuma to
refund the legal costs incurred by the State in the event that his defence is
unsuccessful. We have been unable fo locate a written agreement between the
Presidency and Mr Zuma in this respect.
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2.7. However, we have been provided with an undertaking dated 22 August 2008
signed by Mr Zuma and attach it hereto as Annexure A. A second undertaking
was made on 26 Ssptember 2008, which is attached hereto as Annexure B.

PARA 4.2

2.8. The Presidency, at the time, was advised that the basis for the application of
section 3 of the Stale Attorney Act was that the charges concerned
govemment; that they relate to Mr Zuma's activities while he held political
office as an MEC in KZN and later was required to anewer questions as
Deputy President; and that the matter is of public import.

AD PARA 4.3

2.9, As stated earlier, the undertaking fo afford Mr Zuma legal representation at the
State’s expense wae taken in terms of saction 3(1} of the State Attomey Act,
This undertaking was aiso duly communicated to him (through his lawyers) on
more than one occasion. Due to the fact that the Pregidents who came afier
the undertaking was signed are the successor in title in the President's offics,
they assume the obligation crested in the undertaking. The office of the
Presidency is thersfore bound by that decision and must continue paying for
Mr Zuma’s legal fees on the basis that It undertook to do 80 until such time as
the decision Is reviewsd and set aside by a court.

PARA 4.4

210. The PFMA and the Treasury Regulations raguire the accounting officer in
the Presidency (as a Department) to ensure that thers le sufficlent funding for
expenditure that it undertakes to cover, This necessarily means that there must
be a budget provided for Mr Zuma's legal fees. In order to continue fulfilling its
obilgations under the PFMA and the Treasury Regulations, the accounting
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officer in the Presidency will request Mr Zuma's legal representatives to
provide estimates of how much they will require in order to rander thelr
services to Mr Zuma in the criminal trial. In turn, the office of the Presidency
will seek to ensure that such estimated costs are reasonable and budgeted for.

3. truet that thls response is of assistance.

Yours faithfully

V DHUY {

FOR/ ORNEY
JOHANNESBURG

{Always quots my raference number)
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APPLICATION AND UNDERTARING IN REGARD TO LEGAL
REPRESENTATION AT §TATR'S COSTS INA CRIMINAL CASE AGAINST

MR JACOB GEDLEVIHLEKINA ZUMA

L.Jacob Gedlayihlekis Zuma, beraby appiy for legal asalyrance at Stame HXpante fn
cﬁmm@ iﬂ wbldl Im W ﬂfm--.uu-.--..........“..........

L Iraqumnnsmmmwmsppnmmebﬂow-stmdhwymtownduqﬂn
case on my behalf,

11 The fim Hulley and Associgtes, Durban

12 Advoome K 7 Kemp 8C:

13 Two Junier Counsel to assist the Silk;

14 A Seasnd Senlor tu asist on ad hae basis (in congubtation with the

State Attorday),

2. Thereby undeciaka on desnang w-rafund 1o the State Attorney sll-costs naurred by
the State Attcavisy in eanmaction-with my defange,

SIGNED st FRETORIA  onuis o/ day of Septamber 2003

JACOB 6:70MA
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FURTHER INFORMATION IN RESPONSE TO QUESTIONS FOR
ORAL REPLY, NATIONAL ASSEMBLY, 14 MARCH 2018

#3. MrJ S Malema (EFF) to ask the President of the Republic:

(a) What is the total amount that the Presidency spent on the legal
costs of former President, Mr J G Zuma, since his election as

President in 2009 and (b) on what legal provision(s) or policy did

the State rely when using state resources to fund the former
President’s personal legal cosfs?

NC409E

(k)

| am informed that the State Attorney, at the time of considering the
request made by President Zuma for legal representation at State
expense, considered section 3(3) of the State Attorney Act, 1957 (as
amended) to give her discretion where the State was not party to a
matter but interested or concerned in i, or it was in the public interest to
provide such representation to a government official.

The acts on the basis of which it is alleged that the former President
committed criminal offences took place during his tenure as a

government official both at provincial and later at national level.

In addition, the Department of Justice considered section 12.2.2 of the
then applicable Treasury Regulations, issued in terms of the Public (%

&7



Finance Management Act, 1999, read with section 3(1) of the State
Attorney Act, as providing for an obligation to refund the state if any loss
was found to be incurred when an official was acting outside the course

and scope of his employment.

For this reason, the State Attorney decided that it was appropriate to
grant the request of the former President, subject to the condition that he
make an undertaking (which he did) to refund monies thus spent should
it be found that he acted in his personal capacity and own interest in the

commission of the alleged offences.

ENDS



S9
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Pretoria
Provate Bag X 91 318 Suly Hudding
PREYORIA Francis Baard Spant
il Enltance Thaby Sehume Stram

Tet {Sentahbioar) £012} 209 1sng
{Dlrect Linay (012} 300 1852
{Sacrotayy (012) 3psrisag

Fax 1Ganorpi) {032) 309 v4am/5g
{Drect (0B&) 507 1326

21 BEPTEMEEGR 2045

Enquies K § CHOWE *ul 800201872735
Emﬁg‘-‘wﬁ@.wm : ggrmref .

PER FAX: {12} 393 7120
OBB §45 1471

Email; acoenewaldO@saps aoy,zs

Lapal Barvices
Liligahon ang Administratian
PRETORIA,

RE: APPLICATION FOR LEGAL REPRESENTATION AT STATE'S COSTS:
THE STATE /D VAN DER RO8%, L GQVENDER anD K GOVENDER

VWa rafer o the above matter and your email of the g Seplember 2015 in whigh
Yau have instrucled ys to consider the application by the above memberg far
legal representation at Slate’s costs .

ATEosE ta Justica for Al Alwsys guote my referance numner
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allract eivi} Hiabijity anly on ihe hasis that such member wag 2ppesring to e

legal representation al siale's axpenges 8nd recommend (g theijr applieatinng
should be deglineo.

We lrust you fing Iha above 1n arder

Yours falthiugy

WE
FOR: STATE ATTORNEY {PRETORIA)

Acerss to Junyos Tor Al Always qunin Ry reference pumbor
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